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Covid in the workplace -
is mandatory vaccination legal?

How to deal with the impact of Covid-19 in the workplace remains an ongoing challenge
for employers. Two recent legal developments set out the obligations the law imposes
on both employers and employees to protect against the transmission and impact of
Covid-19.

In a Judgment handed down in the Labour Court earlier this year, the Court made it clear
that dismissal was the appropriate remedy where an employee shows a blatant disregard
for the health and safety of his fellow employees by attending work in the full knowledge
of being Covid-positive.

Eskort Limited v Mogotsi
In Eskort Limited v Mogotsi, the Court was presented with a scenario in which an employee
had been dismissed for gross misconduct and gross negligence relating to his failure to
observe Covid-19 health and safety protocols.

The employee failed to self-isolate and attended work for three days after testing positive
for Covid-19. The Court upheld the fairness of his dismissal by the employer and emphasised
a number of other aggravating factors.

The first was that the employee was a member of the employer’s “Coronavirus Site
Committee” responsible for creating awareness of protective measures against the virus
in the workplace.

The second was that the employer produced video footage which demonstrated that
after testing positive for the virus, the employee was present at the employer’s premises
without wearing a mask. He had also not practised social distancing in the workplace
after testing positive and had been so irresponsible as to hug a fellow employee who had
known co-morbidities.

Thirdly, the Court was extremely unimpressed by the employee’s nonchalant attitude.
Judge Thlotlhalemaje did not mince his words and called the employee’s behaviour “not
only irresponsible and reckless but, …also inconsiderate and nonchalant in the extreme.”

It is important to point out that the behaviour of the employee in the Escort case was
an extreme case of disregard for protocols put in place to prevent the transmission of
Covid-19. Although Regulation 70(2) in terms of the Disaster Management Act requires
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The Guidelines to the new Consolidated Directions provide that where an employee
refuses to be vaccinated on constitutional or medical grounds, the employer should
counsel the employee, refer him or her for further appropriate medical evaluation or
take steps to reasonably accommodate the employee in a position which does not
require vaccination.

that employees must wear masks at all times, in many instances the failure to wear a
mask in the working environment, particularly if a consequence of absent-mindedness
and an isolated incident, should not lead to immediate dismissal.

Mandatory vaccinations
In a further development relating to the protection of employees from Covid-19 in the
workplace, new Directions issued by the Department of Employment and Labour on 11
June 2021 now require employers to conduct a risk assessment to consider making
vaccination mandatory in the workplace within 21 days of the issue of the Directions.

In terms of the Directions, employers are required to identify categories of employees
who on the basis of the risk of transmission of Covid-19 to them at work and risk of death
or severe harm from Covid-19 due to age or comorbidities, should be subject to mandatory
vaccination.

The Directions warn, however, that when developing a plan for the compulsory vaccination,
employers should have due regard to employees’ constitutional rights to bodily integrity
and to freedom of religion, belief and opinion.

Vaccinations cannot be forced on employees
An employer thus cannot force religious groupings such as Christian Scientists, who are
opposed to vaccination and anti-Vaxxers, who oppose vaccination on personal or on the
grounds of scientific opinions, to undergo vaccination.

Employers 
must identify 
employees 
who are at 
high risk
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Conclusion
While these new Directions impose relatively onerous obligations on employers, many
of the provisions in the Directions, including those relating to compulsory vaccination,
do not apply to employers with less than 10 employees.

In a media statement, the Department of Employment and Labour emphasised the
importance of honouring collective agreements between employers, employer organisations
and trade unions that might include adjustments for working from home, in isolation
within the workplace, or working outside the ordinary working hours. Read the media
statement here.

To stay up to date with the latest developments in the changing landscape of South
African labour law, download the TPN HR-Pack here.
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